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Securities and Exchange Commission 



Na-Acti tnder: 

Inwsi Q-- Section 18(f), 22(d)| 

Rule 12b~l, 22c-l 

ReFlow Fund, LLC 

.July 15, 2002 



By letter dated July 12, 2002 ; you request our assurance that w 
recommend enforcement action to the Commission under Sectio 
22(d) of the Investment Company Act (the "1940 Act"} or under 
or 22c- 1. there* \ , ai fst ReFlow, LLC ("ReFiow") or any regi: 
open-end management investment company that participates in 
program described in your letter ("Participating Funds"), 

Facte 

Summary 



ReFiow is a newiy organised, M mi ted liability company that will rely on the 
exclusion from the definition of investment company pursuant to Section 3 
(c)(1) or 3(c)(7) of the 1940 Act, As more fully described in your letter, 
ReFiow proposes to establish and operate an auction program over the 
Internet (the "Auction Program") through which it will make an alternative 
source of capital available to certain Participating Funds to allow them to 
satisfy some or all of their daily redemption requests, ReFiow expects a 
broad range of funds to participate in the Auction Program. In addition, 
ReFiow represents that all funds will be eligible to be Participating Funds, 
subject to certain criteria.- 



automatically will request the fund to redeem the fund shares owned by 
ReFiow to the maximum extent poss "> c ie f id to be in 

net redemptions, unless ReFiow notifies . Participating Fund:-- pnor to r 

ssue i\ ex " \ jqi ts thai 
Auction Day,-' You anticipate that ReFiow will rarely, H ever, exercise that 
option.- 

You state that ReFiow will make the Auction Program a\ aHab t 

funds on an investment-blind - - \ , \ ' i \ \ > oady to 

purchase and redeem shares of Participating Funds that submit successful 
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bids without regard to their investment objectives or performance, and 
that, consistent with the terms of the Auction Program, it wfil buy shares of 
Participating Funds that submit successful bids and redeem such shares 
ut regard to their investment objectives or performance. Moreover, 
you state that neither ReFiow nor any fund can af* I f. ne of an 

auction for a particular day after the Market Close for that day. Instead, 
you state that the selection of the successful funds and the computation of 
the respective dollar amounts of their shares to be purchased by ReFiow 
will be mechanically and automatically determined bv c at t of the 
Auction Program. Yoi , c iem % ) 

orders that will he placed with Participating Funds will be decided in the 
same manner, except in the unexpected case in which ReFiow decides on 
its own initiative to redeem shares of a Participating Fund.-- 

ReFlow's Purchase amd Redemption of Fund Shares 

announce the terms of that day's auction on its web site, including how 
much money it initially has available, the minimum dollar amounts for 
which Participating Funds may bid and the lowest fee that. ReFiow will 
accept, from a fund bidding in the auction & 

A fund may bid for up to the dollar amount that it believes would reduce its 
anticipated net. redemptions to zero as of the Market Close of the Auction 
Day. Alternatively, a fund may place a standing order with ReFiow that 
would automatically place a bid each Auction Day for a specified percentage 
of the fund's net redemptions on that day. In either case, the bid will 
include an offer to pay ReFiow a fee rate equal to a stated percentage of 
any money that the fund obtains in the auction, A fund may modify or 
cancel its bid, and ReFiow may cancel an auction,, up unt.il the Market. Close 
for that day. 

Each Auction Day, based on the fee rates bid and the information reported 

which ReFiow will provide money, the amounts of money to be provided 
and the fee rate that will apply to all si cx ;ssfi b ds made that day. You 
state that the Auction Program will then automatically Issue a purchase 
order to each successful fund at the NAV of the fi ietermined as of the 
Auction Day's Market Close. The Auction Program will not issue a purchase 
order to a Participating Fund for more than is needed to bring that fund's 
total net. redemptions to zero.™ 

Also each Auction Day, ReFiow will as itc < /issue ;ds tption order 
to each Participating Fund in which Ret v ( )s s « v \ the fu v 
reports that it is in net sales, unless ReFiow ^ - v 

- N , s -t i, lose thai ■ ^ t e m\ 

redemption requests that Auction Day. The redemption order will be for the 
lesser of: (I) the net number of shares sold by the fund that Auction Day; 
and (ii) the number of shares owned by ReFiow that day, thus ensuring that 
ReFlow's automatic redemption sqt sts g.i nei aih will not cause a 
Participating Fund to be in net redemptions. You state that a Participating 
Fund will redeem shares held by ReFiow in the same manner that If will 
redeem shares held by other shareholders. ReFiow will add any money 
resulting from automatic redemptions (minus a small reserve for error 
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corrections) 1 the money av; abk >r ai t.ion that day. 



Analysis 



We address the various provisions under which you request no-action relief 
in the order in which you present them. 



Rule 22c~i 



>r the 1940 Act generally prohibit 
) any redeemable security from s 
jxcept at a price based on the cu 
lich is next computed after recei 



previously computed NAV of each Participating Fund that submits a 
successful hid; that is, ReFlow's purchase and redemption orders will be 
received by Participating Funds after the Market Close but will be priced 
the NAVs calculated as of the Market Close. 



The primary purpose of Rule 22c-l is to eliminate or reduce any dilution of 
the value of outstanding redeemable securities of registered open-end 
investment companies that may occur through the practice of "backward 
pricing. The rule also is intended to 

engaging in short-term trades based on the knowledge that the value of an 
investment company's portfolio securities is not yet reflected in the fund's 
NAV,--- 



You acknowledge that Participating Funds may bo engaging In backward 
pricing with respect to shares that they sell to or redeem for ReFlow 
through the Auction Program because ReFlow's purchase and redemption 
orders will be priced at each Participating Fund's previously computed NAV. 
You argue, however, that neither ReFlow nor a Participating Fund can fake 
advantage of backward pricing to engage in the type of unfair or 
speculative trading that the Commission intended Rule 22c-I to address. 

You argue that ReFlow cannot take advantage of any backward pricing by a 
Participating Fund because, under the terms of the Auction Program, 

> n rutted, in advance, to buying and redeeming shares of a 



Day, the Auction Program will dictate the funds to which ReFlow must 
provide money awarded through the auction, how much money ReFlow 
must allocate to each successful func stx > o s that 

ReFlow must redeem of any Participating Fund that Is In net sales as oft! 
Market Close. You represent that ReFlow cannot influence the outcomes t 
purchases and redemptions made through the Auction Program after the 
Market Close.— 



You also argue that a Participating Fund cannot engage in unfair or 
speculative trading through backward pricing because it cannot take 
advantage of a previously computed NAV. Each Participating Fund that Is 
awarded money in an auction is committed to selling shares to ReFlow at its 
NAV per share as of that day's Market Close, Moreover, a Participating Fund 
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cars affect neither the timing of ReFtow's redemption orders nor the number 
of shares to be redeemed. 

Section 22(d) 



deemed to be e discount- to the price of those shares. You arque, however, 
that the fee should not be viewed as a discount to the price of fund shares. 



and 00 authorize the fund to participate in the Auction 
is the fund promptly uses any money obtained through 
jm solely to satisfy share ^ . ^e^ts Yo 

:Flow will make the Auction Pro. 



redeem ... t und shares. Instead, ReFlow will purchase or redeem 
fund shares automatically pursuant to the terms of the Auction Program.^ 

You note that we have issued no-action letters in which we agreed not to 
recommend enforcement action to the Commission under Section 22(d) 
with respect to the offer of certain discounted fees payable by a brokerage 
customer or investment advisory client for services provided by a 
distributor of fund shares or its affiliates when the customer or client 
purchased or heid fund shares.— Although you acknowledge that those 
letters are not directly on point,^ vou argue that they are relevant because 
the underlying rationale is that the payment of a fee for a bona fide service 
should not. be construed to be a discount from the purchase price of fund 
shares, 

Section 18(f) 

Section 18(f)(1) generally prohibits registered open-end investment 



ReFlow in an auction do not literally fall within the definition of "senior 
security'" under Section 18(g). You further argue that such shares should 
not be deemed to be senior securities because the Auction Program does 
not implicate the concerns underlying Section 18(f). 

Section 18(f) is intended to limit a ft - everage its 

through the Issuance of senior securities and through borrowing 
Leveraging "magnifies the potential for gain or loss on monies invested and, 
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therefore, results in an increase in the i taracter of an 

investment company's outstanding securities."— In addition, we have taken 
the position that any action by an issuer that results in material differences 
among the rights of its shareholders may create a senior security in 
violation of Section IS.— 

You argue that a fund's payment of a fee to ReFlow does not constitute 
special or preferential treatment of ReFlow, You reiterate that such a fee is 

p!i<\ <J'i\! ^pit 1 C . " V AU^'On 

Program, You note that the amount of the fee will not vary based on how 
>n< ov wlds < ft f s shares In addition Re^ yv* * 5t sated ike 
all other fund shareholders once it purchases shares of a fund through an 
auction, except that it will be obligated to redeem fund shares when the 
fund is in net sales, ™ unless ReFlow notifies tieipat g Funds prior to 
the Market Close that it has decided not to issue any icdemption requests 
that Auction Day, Thus, you argue, shares - to PeFlow are not senior 
securities under Section 18(g). 

You also argue that the leveraging concerns of Section 18(f) are not 
implicated by the Auction Program. You argue that a Participating Fund's 

* ^ to redeem the number of shares tendered by ReFlow is no 
diff« rent than the fund's obligation to redeem the shares of any tendering 
shareholder. In addition, you argue that a fund's participation in the 
Auction Program will not affect the fund's leve c c v Moreover, you 

contend that the shares purchased by ReFlow do not represent a liability to 
the successful fund, as would a borrowing, but are more properly 
considered to represent the sale of an equity interest in the fund. 

Rule 12b~l 

Rule 12b-l under the 1940 Act generally prohibits any fund from acting as 
a distributor of its own securities, except throu^ a nl^-ss 

"engages directly or indirectly in financing any activity which is primarily 

The Commission adopted Rule 12b-l to permit funds to pay for the 
distribution of their shares under certain cr^ urn sta es. Tht 
of the rule are intended, in part, to address the conflicts that may exist 
between the interests of a fund ano 

distribution of its shares.™ You argue that a Participating Fund would 
participate in the Auction Program solely to obtain capital to satisfy 
shareholder redemption requests. You state that the fact that a 
Participating Fund's participation in the program may result in its sale of 
shares would be "merely incidental" to that legitimate purpose. In this 
connection, you note that each . t. — t • r-und will provide Re-Flow with a 
copy of a board resolution authorizing the fund to participate in the Auction 
Program so long as it promptly uses any money obtained through the 
program solely to satisfy shareholder redemption requests. 
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Further distinguishing a Participating Fund's payment of a fee to ReFlow 
from a Vv for distribution of vfe fund's shares, you note thai ReFlow 
will purchase and redeem the shares of all % . ant to 

the terms of the A >n < - wii! not act as a fund's 

agent in connection with the fund's sale of its shares. You also assert that 
the kinds of expenses traditionally paid pursuant to Pule 12P-1 plans (e.g., 
advertising; compensation of underwriters, dealers, arid sa*es personnel; 
and the printing and mailing of sales literature) are qualitatively different 
from the fees to he paid by funds that receive money through the Auction 
Program, 



Condylars 



representations set forth in your letter, particularly upon your 
representations that: (I) ReFlow will provide a bona fide service to 
Participating Funds through the Auction Program; (ii) ReFlow will make its 
capital available through the Auction Program on an investment-blind basis, 
as that term is used in this letter;^ (in) all funds will be eligible to be 
Participating Funds, subject to certain criteria;™ and (iv) before 
participating in the Auction Program, the board of directors of a 

mating Fund must find that th« ^ ^ t n the Auction 

program Is in the best interests of the fund and its shareholders. This 
response is being provided solely to ReFlow and Participating Funds, and 
may not be relied upon by any other party. Further, it expresses our views 
on enforcement action only and does not express any conclusions on the 
interpretive or other legal issues presented. You also should note that any 
different facts or representations may require a different 



We take this opportunity to provide additional guidance to Participating 
Funds. We believe that a Participating Fund should actively monitor its 
participation in the Auction Program. Among other things, the board of 
directors of a Participating Fund should consider periodically the fund's 
participation in the program, and term ite o \ i t -a. on if 
it finds that such participation is no longer in the best interests of the fund 
and its shareholders. We further heirs \ that a Pa mating Fund should 
consider adopting and implementing procedures pursuant to which the fund 
would evaluate whether it is more app N 1 - i 1 \ es to 

requests. Such procedures should be reviewed by the fund's board of 
directors periodically, and modified, as necessary, to ensure their continued 
appropriateness under the circumstances. 



Endnotes 



1 Under the Auction Program, ever/ registered open-end management 
inv- 1 n \>tmg Fund, 

provided that: (I) It computes its net asset value ("NAV") as of the close of 
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business of the N« < Kje, c ;nera!!y, 4 p.m. Eastern time 

(the "Market Close"}; and (ii) ReFlow may invest in the fund without 
incurring a sales charge or transection or redemption tee, Re Flow will, 
however, exclude a fund that: (I) is, or was during the preceding 12 
months, subject to certain regulatory enforcement actions; or (ii) cannot 
represent, that it is in compliance with certain legal and regulatory 

nents \ cable to open-end management invr.v.irnent companies. 

Each Participating Fund must enter into an agreement. w>th k *F ow w < H< 
forth the terms of the Auction Program, including 1 " fund must (i) 
notify ReFlow when it is in net sales, as that term is defined below; and (ii) 
provide ReFlow with a copy of a resolution from the fund's board fa) finding 
that the fund's participation in the Auction Proc 3 " - \ ! >e<R "Rerests 
of the fund and its shareholders and (b) authorizing the fund to participate 
in the Auction Program so long as the fund promptly uses any money 
obtained through the Auction Program solely to satisfy shareholder 
redemption requests, 

- A Participating Fund must be in "net redemptions" to obtain money in any 
pari cuiai auction. A fund is in net redemptions on any day when the 
number of shares subject to redemption requests exceeds the number of 
shares subject to purchase orders. Conversely,, a fund is in "net. sales" on 
any day when the number of shares subject to purchase orders exceeds 
that subject to redemption requests. 



fund t.h n ^ v - ->r money will ^ n ^ , - ^ \ one ?ee per 

auction and that the amount of the fee will not vary based on how long 
ReFlow holds the fund's shares. You state that, in some cases, a fund's 
investment adviser or distributor may pay the fee. You request no 
assurances in connection with such payments, and we provide none. You 
also state that Participating Funds, their advisers and distributors will not 
pay any fees to ReFlow outside of the Auction Program, 

3 You state that ReFlow also may adopt othc ai N ^ jmption 
procedures. You have requested no assurances in connection with any such 
other procedures, and we provide none. 

-See note 29, infra. 

5 ReFlow is legally entitled to redeem fund shares In the same manner as 
any fund shareholder (/,e., on its own initiative), but does not expect, to 
xlei >hc i Funds other than ti jgh the automatic 

operation of the Auction Program, See note 29, infra. 

-You state that ReFlow may purchase and redeem shares of funds that do 
not participate in the Auction Program., but that such transactions will be 
effected outside of the Auction Program, You further state that ReFlow will 
not. purchase shares of any fund that has entered Into an agreement to 
participate in the Auction Program other than through the Auction Program, 
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Z For purposes of this letter, an Auction Day generally begins at 9:30 a.m. 
Eastern time each business day and ends at 9:30 a.m. the next business 
day. See note 9, infra, 

3 You state that the amount of available money on an Auction Day may 
change during the day, depending upon whether and to what extent ReFlow 
automatically redeems shores ol pal i( Funds that are in net sales as 

of the Auction Day's Market Close. 

■§ Before the end of every Auction Day, each Participating Fund that is 
bid* no y that day, a tlclpa •> which ReFiov 

holds shares, must report its: (i) net number of fund shares purchased or 
redeemed; (si) NAV as of the prior Market Close; and Oil) number of shares 
i u , ' ur . ■> m>u L ■> \ oid of 

the Auction Day to report information tc <eFk icau; the-; ma 5 nut have 
final numbers to report at the Market Close. You state that ReFlow has 

ction Da\ generally i ) 30 a n the business 
day following the Market Close to accommodate funds that may not 
complete their accounting for an Auction Day until that time. You further 
state that the reporting deadline may be later than 9:30 a.m., but no later 
than 10:30 a.m., if ReFlow provides notice of the changed deadline on its 
" ^ ' % Market Close. 

13 ReFlow also will not buy shares of any Participating Fund such that, it- 
would own more than three percent of the fund's outstanding voting 
securities after the purchase. See Section 12(d)(1) of the 1940 Act. 

11 Backward pricing occurs when a registt i\ stment company sells or 
redeems its shares at a price based upon a previously determined NAV, See 
American Express Travel Related Services Company,. Inc. (pub. avail. Nov. 
24, 2000). See a/so Investment Company Act Release No, 5413 (June 25 f 
1968) (proposing Rule 22c~l); Investment Company Act Release No. 5519 
(Oct. 16, 1968) (adopting Rule 22c-l) ("Rule 22c-l Adopting Release"). 

12 Rule 22c-l Adopting Release; Charles Schwab & Co., Inc. (pub. avail. 
July 7, 1997) ("In adopting Rule 22c~l, the Commission expressed the view- 
that backward pricing could permit a speculate ( take ad va age o 
fluctuations in the prices of the fund's portfolio securities that occurred after 
the fund had last calculated its NAV."). 

^As noted above, R-"~ ^ , ^ 

redeem shares of Participating ... 0^0 - >unce that it 

will not issue any redemption reguests that Auction Day. See note 29, infra, 
See also note 3, supra. 

& You argue that the automated purchase and automatic redemption of 
shares by ReFlow is similar to the automatic share-exchange program 
described in Capital Preservation Fund, Inc. (pub. avail. Sept. 11, 1990). 
Under that program, shareholders were able to place standing orders to: (i) 
redeem shares of a money market fund and use the proceeds to buy fund 
shares in a non-money market when the iatters NAV fell below thresholds 
pre-determmed by the shareholders; and (0) redeem^ shares of a non- 
shareholders and use the proceeds to buy shares of the money market 
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fund. Whether a shareholder would have an automatic transaction effected 
on a given day would not be known until after the non-money market fund 
computed Its NAV at or after the dose of trading. In addition, if a trade was 
effected after the market's dose that day, the shareholder would receive 
the previously computed NAV for shares of the non-money market fund. 
Without expressing any legal conclusions on the issues presented, we 
agreed that we would not recommend enforcement action to the 
Commission against Capital Preservation Fund and its fund family under 
Rufe 22c- 1 based on the facts and representations made h C< >ital 
Preservation. 



^ See note 13, supra. 



unds, Inc. (pub. avail. Api 
brcement action to the Cc 
i a program that offered b 
„' •> 1 with 

d that we had taken the s; 



(d) in 
s who 
: 'ortico 



recommc nd enfo « lent action to the Commission under Section 22(d) 
against a broker-dealer that proposed to offer discounts on its commissions 
for selling non-mutual fund securities when the proceeds of the sales would 
be invested in mutual funds); American Municipal Securities (pub, avail, 
June 28, 1988) (we agreed not to recommend enforcement action to the 
Commission under Section 22(d) against a broker-dealer that proposed to 
offer discounts on its commissions "for selling non-mutual fund securities 
when the proceeds of the sales would be invested in registered investment 
companies and/or bonds). 



•^For example, unlike in Portico Funds, the transaction in which ReFlow 
would receive a fee from the fund, its adviser or distributor is not separate 
from the purchase of fund shares. 



IS See Investment Company Release No. 10666 (April 18, 1979) 
("Securities Trading Practices of Registered Investment Companies") 
("Release KM0666"). See also DataConcepts Fund, Inc. (pub. avail. Aug, 
25, 1980) (citing Release IC-10666 and Section 1(b) of the 1940 Act, which 
section states policy against "excessive borrowing" by funds). 



^Release IC- 10666. 



— See, e.g., NEA Mutual Fund, Inc. (pub. avail. Feb. 16, 1974) (mandatory 
reinvestment of dividends for persons owning fewer than 100 fund shares is 

■jinat an lstitutes a class of senior sec rities) 4( cc , % United 
Services Fund (pub, avail, April 1, 1988) (citing NEA Mutual Fund). 



™ See note 3, supra. 



& Rule 12b-l (emphasis added). 



& See Investment Company Act Release No. 11414 (Oct, 28, 1980) 
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(adopting Rule 12b-l). 
See note 5, supra. 

treatment and that the amount of 
not vary based on how long ReFlow holds the fund's shares. 

v v * " > N b; particular on yot 

representations that: 

(i) all funds will be eligible to be Participating Funds, subject to certain 
criteria (see note 1, supra): (Si) the board of directors of each Participating 
Fund must find that participation in the Auction Program is In the best 
interests of the fund and Its shareholders; and (si;) ReFlow will 
automatic? \ t leem shares of ' Part >at \ Fund that is in net sales 
that Auction Day, unless ReFlow has provided notice to all Participating 
Funds before the Market Close that it has decided not to Issue any 
redemption requests that Auction Day. 

— Our position under Rule 1.2b- 1. is based in particular on your 
representation that ReFlow will not permit any fund to participate in an 
auction until it has provided ReFlow with a copy of a board resolution 
authorizing the fund to participate in the Auction Program so long as it. 
promptly uses any money obtained through the Auction Program solely to 
satisfy shareholder redemption requests. 

22 Our position under Rule 22c- 1 is based in particular on your 
representation that ReFlow cannot influence the outcome of the Auction 
Program's automated purchase and redemption determinations after the 
Market Close. 

- ? - s We note that our position would not apply to any redemptions of shares 
of Participating Funds, or decisions not to redeem such shares, by ReFlow 
that are inconsistent with the investment-blind nature of the Auction 
Program, 

— See note 1, supra. We note that we may have *e^ . . nem 
conclusion if the eligibility criteria of the Auction Program were such that,, 
as a practical matter, only a select group of funds would be eiigibie to be 

< i - sting Funds. 



Incommg Letter 

July 12, 2002. 

Via Hand Delivery 

Douglas 3, Scheldt 
He Director 
Office of Associate Director (Chief Counsel) 
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Division of Investment Management 
Securities and Exchange Commission 

450 Fifth Street, NW Mai! Stop 5-6 

Washington,. D.C 20549-0506 

Re I ReFlow Fund, LLC 

Dear Mr. Scheldt: 

We request, on behalf of the ReFlow Fund, LLC ("ReFlow") and any and all 
registered open-end management investment companies {'"mutual funds") 
which engage in the auction process described below, that the Staff of the 

Commission (the "Commission") advise us that it. would not recommend 
that the Commission take any enforcement action for violations of Pule 
22c- 1 and Rule 12b-l under the v u Company A of 1940, as 
19-10 Act"), an is 22(d) a t i1 

ReFlow and the other mutual funds described below were to participate In 
the proposed Dutch Share Auction Program ("Auction Program") as 
described below. 

In short, we believe that the Auction Program proposed by ReFlow, under 
the circumstances and conditions scribes ow, doe ot involve any of 
the abuses to which Rule 22c- 1 was directed and will operate in a manner 
that should not. result in violations of the Rule. We also believe that there is 
nothing in the text or underlying policies of Sections 22(d), 18(f), or Rule 
12b-i which would make the proposed Auction Program unlawful and that 
neither section should be interpreted to cause the Auction Program to be in 
violation of those sections. 

Background 

ReFlow is organized as a Delaware limited liability company. It. is newly 
formed and has not. yet. conducted any business, other than developmental 
activity intended to position it to carry out its i les N icause 
ReFlow will hold shares of registered investment companies, it Intends to 
>pt ate Section 3(c)(1) or 3(c)(7) company. 

The underlying business premise for ReFlow, and t s ( ^ecislon 

of any mutual fund to participate in the Auction Program, Is the fact that 
open-end investment companies pay a price f y, that is, tl ey bear 

additional costs due to the statutory obligation imposed on them to stand 
ready to redeem their she i -- - " - >. 

tangible — it can be measured for any particular fund depending on the 
fund's investment policies, composition of Its portfolio, and history of daily 

daily basis produces lower investment returns. Mutual funds may hold a 
certain amount of cash to be available to meet redemptions, but this money 
is generally not invested in accordance wit c \ i i it rtc 

>je 1 ves anc tm >{ ; w > not. rea e the s »turns thai other invested 
assets may earn. A fund may also borrow to pay redemption proceeds to 
redeeming shareholders, but this involves the financing cos ts ving. 

te fund m< cot sell its p ec 1 c 

likely to involve brokerage and trading costs; it may force the sale of 
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securities at inopportune times; and it may cause the fund to realize capita! 
gains, which may have adverse tax consequences for both redeeming and 
non-redeeming shareholders. 



Through the Auction Program, ReFlow s N " \ N 

an alternative source of liquidity by means <>: \ *\ 1 *\ -> which 
ReFiow would purchase at net asset value slv r' ^utual 
funds, enabling a participating fund to offset' in whole or In part its net 
redemptions, When the fund next experiences positive sales, ReFlow would 
automatically redeem its shares in an amount equal to the lesser of: 1) the 
net number of shares sold by the fund; or 2) the number of shares owned 
by ReFlow, -f Any fund participating in the Auction Program that, is a 
successful bidder' in the auction would pay a fee to ReFlow for offering this 
service. 



ReFiow w 0^ . . . * s , Program 

v ^ v v o ^ , ^ \ * or It . jtr i Uroa will 

>at A to obtain prior authorization from the fund's 

board of directors/trustees to participate, and to certify that fact to ReFlow. 
Any board of directors or trustees that has approved a fund's participation 
in the Auction Program would be required to find that the fund's 
participation in the Program is in the best interests of the fund and its 
shareholders, e.g., that the cost to the fund (or to the fund's manager) of 
participating in the Program would be a beneficial expense compared to the 
portfolio transaction costs or borrowing costs that would be incurred if the 
fund were forced to sell securities or borrow money to pay the proceeds of 
redemption. The contract will require each Participating Fund to provide 
ReFlow with a copy of a resolution of its board of directors' finding that the 
fund's participation in the Auction Program is in the best, interests of the 
fund, and authorizing the fund to participate in the Auction Program only so 
long as the fund promptly uses any proceeds obtained from the Auction 
- pi p v « 



ReFiow will make the Auction Program available to eligible funds on an 

x- , , --t-\ dy to purchase 
v , w \ o a ' v, - • .and to their 



All Participating Funds must also determine 

close of business on the New York Su\ • * 

Eastern time) ("Market Close"). In addition, ReFlow will exclude a fund that 
is, or during the previous 12 months has been, subject to certain regulatory 
enforcement actions, or that cannot t sent to ReFlo 
compliance with certain legal and regulatory requirements applicable to 
>% . s >% it investment companies. 



Participating Funds would need to determine that the services provided by 
ReFiow under the Auction P no „ ^ v 

expense involved in acquiring them. As such, Participating Funds would be 
engaged in an exercise comparable to the exercise in which they engage 
when they evaluate the value of services provided by any potential service 
- - \ - a custocila c an jns gen 
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shareholder servk ) 1 Any of these entities may also be a fund 
shareholder independently of any service arrangem ?nt e> ic tvs ?en tl > 
fund and the service provider. As Song as the fees paic tc » re svant 
arrangement are bond fide and proportionate to the value of the services 
provided to the Participating Fund, we believe that no provision of the 1940 
Act would prevent the payment of such fees, even if the service 
provider/shareholder were an "affiliate" of the fund.- 



Description of Auction Program 



cash to purchase shares of Participating Funds. This anchor, wii! occur each 
business day, un - R 

unless mechanical difficulties or other extraordinary conditions make it 
impossible to conduct the out v ' , . > \ a 

secure, password prote v , N v N s c t iduct the 

auctions.- At the beginning of each business day, ReFlow will announce the 
terms of that day's auction on its website, including: how much money it. 
initially has available to purchase shares from Participating Funds (the 
"Initial Auction Amount."); the minimum dollar amounts for which 
Participating Funds may bid; and the minimum fee that. ReFlow will accept 
from a fund bidding in the auction. 



As of the close of business of each fund business day, every mutual fund 
typically can determine whether there have been net purchases (more 
shares purchased than redeemed) or net redemptions (more shares 
( ( ^ ned than purchased) that day. Prior to Market Close, Participating 
Funds that wish to take part in that day's auction will place bids into the 
ReFlow Auction Program, each of which will constitute an offer to pay 
ReFlow a fee calculated as a fixed percentage of the net asset value 
("IMAV") of the fund's shares purchased by ReFlow on the date the shares 
are purchased. Bids will consist, of two components: 1) the amount, of 
H the fund desires; and 2) the maximum fee, expressed In basis 
points, that the fund is willing to pay. Funds can express the amount of 
liquidity they wish to bid for either as a percentage of the fund's daily net 
n demptions (a "standing bid"), or by a specific dollar amount (a "cash 
bid"),- Participating Funds cannot obtain more liquidity than would bring 
their net redemptions to zero. Bids may be modified or cancelled by a 
Participating Fund on a particular day up until the Market Close. 



All purchases and redemptions of fund shares by ReFlow will be deemed to 
have been effected as of the Market Close. However, in order to calculate 
auction results, ReFlow needs to receive info atic n the Participating 
Funds that will not be available until after Market Close. This information 
includes each Participating Fund's net purchases or redemptions ior that 
day, t d f func outstanding voting securities, and the fund's 

NAV, However, for many Participating Funds, final information with respect 

^ - , , .. , , ^ s v^ - m ^ '> ' * mm! uv 

following morning. This is due to purchase and redemption orders received 
by third-party financial intermediaries prior to Market Close, but 
transmitted to the Participating Fund later ^ Accordingly, results of the 
ReFlow Auction will be disclosed early on the next business day, as near as 
■ *:0'e to market opening at Si^ * me, and Participating 

Funds will be contractually obligated to report the required information to 
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ReFlow before that time.- 

The Auction Program runs on a computer software program, and is 
completely automated. Neither ReFlow nor any Participating Fund can 
influence the outcome of the Auction after the Market Close. Once ai! 
reports are received from the Participating Funds, the first step of the 
Auction Program wilt be to determine which Participating Funds In which 
ReFiow currently owns fund shares had net purchases. Shares owned by 
ReFlow of e< . .. ating Fund that had net purchases will he redeemed 
at the NAV of the fund calculated as of the Market Close, In an amount 
equal to the lesser of: 1) the net. number of shares sold by the fund; or 2) 
the number of shares owned by ReFiow. The Auction Program will Issue a 
redemption order to the fund v ^ * -> n 

by ReFlow, and without any discretion on ReFlow's part. ReFlow will be 
contractually obligated to redeem these shares under the terms of its 
agreement with the Participating Funds, unless ReFiow issues a notice 
suspending all such automatic redemptions prior to Market Close. ReFiow 
« h >at^< -II iuh '"v-t 4 \ , "\ - \ 2 

Participating Funds will redeem shares he i >) R( Flow In the same manner 
that they will redeem shares held by other shareholders. 

Based on the automatic redemptions, the Auction Program will calculate the 

v v i 5 amot it of cash to be received by ReFlow. This amount, will 
automatically be added to the Initial Auction Amount. 2 This combined 
amount,, minus a small cash reserve for error corrections described below, 
will be the amount available for the auction (the "Final Auction Amount"). 

Once the Final Auction Amount is determined, the auction will be conducted 
for those Participating Funds taking past in that day's auction that 
experienced net redemptions. First, for any fund that, placed a standing bid 
for a certain percentage of its net redemptions,, the Auction Program will 
calculate the doliar amount of that fund's bid based on the net redemptions 
reported.-"- For any fund that placed a cash bid but thereafter reported net 
redemptions of less than that amount, the fund's bid would be reduced to 
the amount of its net redemptions.™ Once ail bids have been reduced to a 
specific dollar amount,, the auction will take place. The auction will be a 
"Dutch auction," in which the fee rate charged to ail successful bidders 
would be the lowest fee rate bid at which the entire Final Auction Amount 
could be invested. ™ 

("Winning Funds"), the Auction Program will use each Winning Fund's NAV 
and the dollar amount of the fund's winnings to calculate the number of 
shares that it would have to purchase of each Winning Fund. Under Section 

12(d)(1) of the 1940 Act, ReFI- , -a t 

than 3% of the total outstandtr v of any Win \ ^und. 

Accordingly, if the number of shares ReFlow would be required to purchase 
of any Winning Fund, plus any shares already owned by ReFlow, would 
exceed more than 3% of the outstanding vvt ^, , o ^ , bv 
the fund, R.eF ^ ^ >. \ ^ v. 

purchase an amount up to 3% of the outstanding voting securities of the 
fund, and the remaining cash w\ , k - N oti " Winning Funds in 

the auction. 11 

Once the auction results have been calculated following the reporting 
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auction whether it Is a Winning Fund, how much the fund has won, and the 
winning fee rate bid in basis points, Tbe Auction Program vvili automatically 
issue a purchase order to each Winning Fund in the amount the fund has 
won, which will 1 . ;d b> the fund at the NAV of the fund determined 

as of the prior day's Market Close. At the same time., ReFlow wiii issue any 
automatic redemptions for thos \ ; . . « 

prior da\ js discussed < e. I akes t stej of 

redeeming shares on its own initiative, all purchase and redemption orders 
by ReFlow to the funds wili happen ai W ^ . . ^ \.* jnv action to be 
taken by ReFlow., and without, any diso'eeon on ReFlow's part. ReFiow will 
be contractually obligated to purchase or redeem , shares under the 
terms of its agreements with the Participating Funds. 

Neither ReFiow nor any bidding fund wiii have any power to affect any fee 
rate bid, the amount of cash bid for, or the Fins! Auction Amount, after the 
Market Close. While the amount of cash bid for by each fund and the Final 
Auction Amount cannot be determined until after Market Close, ReFlow has 
no control over these amounts. The Final Auction Amount depends solely on 
the ej tec purchase and redemption on: ers 
the Participating Funds, whose orders must be received by those funds or 
their designees prior to Market Close. In addition, all information reported 
by Participating Funds wili be submitted on ReFlow's secure, password- 
protected website, Thus, before any given auction, typically no one at 
ReFlow will know which Participating Funds have had net red em peons, 
which Participating Funds have entered that day's auction, or which funds 
will be successful in the auction.-^ ReFlow will not purchase shares of any 
fund that is a Participating Fund outside of the Auction Program. ReFlow 
may, however, purchase shares of non-participating funds at any time for 
cash management or other purposes. 

ReFlow anticipates that there may be limited instances in which a 
Participating Fund inadvertently reports inaccurate information about its net 
purchase or redemption activity, or reports its information after the auction 

party financial intermediaries, or the fund's transfer agent, or because of 



auction mat iv nas niaee a repomng error, or it a Participating rund dees 
not report its information by the auction deadline, it will be contractually 
obligated to report , v " , > 

fund was a Winning Fund, and ( ence( ; net n nptions than 
previously reported, ReFlow wili auto % \ > iex 

to the fund for the amount of the errc ■< „ 

in the auction, up to the amount of the cash reserve.— Conversely, if the 
fund was a Winning Fund and experienced less net redemptions than 
prev^ousiy reported, or if such report. Is made after the auction deadline, 
ReFlow will automatically issue a redemption order to the fund in the 
amount of the error.- 12 Finally, if ReFlow owned sha 
Fund that experienced net sales (thus necessitating an automatic 
redemption request from ReFlow, as described above), and those net sales 
were in fact more than previously reported, ReFlow will automatically issue 
an additional redemption order to the fund in the amount of the error. Any 
amounts received from automatic redemptions that result from error 
, t s ^ ) >e added to the c i se *. . . 
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corrections will be available to funds on a first come, first served basis, until 
the cash reserve runs out, anc -> untii Market Close that, 

day. 

s -> -\ , % \ -> Au \u n 

results are final for those Winning Funds that have filed accurate reports. 
As with the auction itself, ail purchase and redemption orders by ReFlow 
resulting from e? v < reel v. hi --ar ;u natlcalh 5 t the MAV of the 
fund determined after the prior day's Market Close, without any action to 
he lake 

will be contractually obligated to purchase and redeem fund shares 
consistent with these error correction policies., which will he set forth in 
ReFlow's agreements with the Participating Funds. 

As compensation tor providing die PargopaOTg Funds won an alternative 
source of liquidity and a means to offset.., in whole or in part, a Winning 
Fund \ e winning f 

rate bid in the auction. The fee will be calculated as a fixed percentage of 
the net asset value of the Winning Fund's shares purchased by ReFlow on 
the date the shares are purchased.-— The fee will not vary depending upon 
the length of time ReFlow holds the shares. No additional fee would be paid 
to ReFlow. 

To make the Auction Program an attractive alternative to other means of 
addressing the consequences to a fund of being In a net. redemption 
posture, the fee payable under the Program to ReFlow is expected to be 
influenced by the comparative availability and cost of current short-term 
lending arrangements that Participating Funds may have with lenders, and 
the comparative costs to the fund and its shareholders of selling portfolio 
securities to meet redemptions. Because ReFlow will be an equity owner of 
Winning Fund shares In the interim, ReFlow will participate in Increases or 
decreases in the price of such shares over the course of any period during 
which it holds fund shares.^ 

Industry experience suggests that, on average, mutual funds typically 
experience net redemptions for a period of five days to two weeks before 
returning to a state of net sales. As such, ReFlow normally expects that it 
would hold shares of a Winning Fund for no longer than a few days or 
weeks. ReFlow does not expt ct to ret , to natic 

redemption procedures of the Auction Program. ReFlow has the right to 
redeem shares at any time in the same manner as any other shareholder, 
i < t less rn; - » Re Flo ouid prefe vt tt e ;e n \ id 
shares on its own initiative. 

Discussion and Leges Analysis: 

We are aware that these proposed transactions may raise concerns under 
Rule 22c- i and Rule 12b-l under the Act and Section 22(d) and Section 18 
(f) of the Act. 

Rule 22e-l 

The method through which ReFlow would be purchasing or redeeming Its 
shares of Winning Funds may raise a question under Rule 22c~l under the 
Act, which requires that, mutual funds, such as the Winning Funds, issuing 
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redeemo: 

sell, redeem,, or repurchase any such security except at a price 
based on the then current net asset value of such security 
which is next compute .-^ t" of a tender of such 

security for redemption or of an order to purchase or sell such 
security. 

Specifically, we believe that both the purchase of shares of a Winning Fund 
and the redemption of ReFiow's position in a Winning Fund find ciose 

Preservation Fund, Inc.™ Under the automatic, share exchange program 

v •< ' v «. >> \ v ^ it»d iund fc i„ ,i 

predetermined price, or shares of a non-money market fund would be sold 
automatically to purchase money market shares by exchange once the 
shares of the non-money market fund rose to a predetermined level. 
Because the contractual terms of the Auctio i e ify when ReFlow 

must redeem its position in the shares of a Winning Fund (unless ReFlow 
issues a notice suspending automatic e< rtpt is >t or to Market. Close), 
the redemption transaction should be treated like the advance order to sell 
shares of a fund was treated in the Capital Preservation Fund letter. 
Excluding the unexpected case in which ReFlow redeems shares on its own 
initiative, or pursuant to another automatic redemption policy, on any given 
day when there are net. purchases of fund shares, ReFlow would redeem 
only an amount, of shares which would cause the fund to be in a neutral 
state; in other words, ReFlow generally would only redeem shares to the 
extent, that any such redemption when taken together with the net. 
purchases of the fund shares for that day would cause the fund to be 
neither in a state of net sales nor net redemptions.— 

Similarly, whether ReFlow will be required to purchase shares of a 
particular fund will b^ * * ^ or < ny g ven 

day, even though the results of that determination cannot be definitively 
known until the following morning. Funds that have net redemptions that 
have participated in that day's auction and that hav* > ruttec bids which 
win in the auction will then become Winning Funds. The factors that 
determine whether a fund will be a Winning Fund (i.e., the Final Auction 

day), and thus whether ReFlow will purchase or redeem shares of the fund 

Ciose on that >. , 

through ReFiow's software and notification to the Winning Funds will occur 
later. 

We believe no-action treatment is appropriate for the Auction Program 
because it. would ^ < 
of Rule 22c- 1, 

One purpose of Pule 22c-- 1 ;s to eliminate or reduce so far as 
reasonably practicable any dilution of the value of outstanding 
redeemable securities of registered investment companies 
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through (t) the sale of such securities at a price below their net 
asset value - (ii) the redemption or repurchase of such 
securities at a price above their net asset value. Dilution 
through the saie of redeemable securities at a price below their 
net asset value may occur, for example, through the practice of 
selling securities for a certain period of time at a price based 
upon a previously established net asset value. This practice 
- " ' \ **or to take advantage of an upswing in 

the market and an accompanying increase in the net asset 
value of investment company shares by purchasing such shares 
at a price which does not reflect the increase. An investor may 
be encouraged to purchase sc N by the 

practice of announcing the next sale price in advance of the 
time at which it becomes effective th N ■> < ig the 
Investor to time his purchase so as to obtain investment 
company securities at the lower of two known prices,,.. [Sjuch 
practices have the effect of diluting the value of outstanding 
v rsat o l ;s >te - N ipanies. 

Another purpose of Rule 22c- 1 is to eliminate or reduce so far 
as reasons )iy practicab t ler \ suits, ai sde from dilution, 
which arise from the sale, redemption,- or repurchase of 
securities of registered investment, companies and which are 
unfair to the holders of such outstanding securities. The 
Commission believes that the practice of selling securities for a 
certain period of time, at a price based upon a previously 
established net asset value, encourages speculative trading 

companies as to be unfair to the holders of their outstanding 
securities. This pricing practice allows speculators to buy large 




and then redeem them at large prof - - stive 

trading practices can seriously interfere with the management 
of registered Investment companies to the extent that (i) 
management may hesitate to invest what it believes to be 
speculators' money and (ii) management may have to effect 
untimely liquidations when speculators redeem their 
securities.... [Sjuch practices cause unfair results to the holders 
of outstanding securlt-es of registered Investment companies, 12 

!\ Participating , 1 ma . , ec - s c , * < } bet n >e 
ReFlow's purchase and redemption orders will be effected at the 
Participating Fund's previous . 

Fund cannot engage in unfair o >p« ulath ling th e ware 
pricing because it cannot take advantage of the previously computed NAV. 
Each Winning Fund is committed to selling shares to ReFlow at its NAV per 
share as of that day's Market Close. Participating Funds also cannot affect 
the timing or amount of shares to be redeemed by ReFlow. Similarly, 
ReFlow cannot take advantage of the previously computed NAV because it 
is cor* ^ , , \ \ v , vfactors 

determined as of Market Close. Thus, neither ReFlow nor the Participating 
Funds can engage in the type of dilutive pricing or speculative trading in a 
fund's shares envisioned " . . . \ t adopting release. On any given 
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auction day, ReFlow has no co itrol o> ids d for cap La! and 

has no control over which funds will submit the winning bids just as ReFlow 
will have no control over which funds have positive sales and to which it will 
redeem shares.* 1 ReFlow will also have no control over the Final Auction 
Amount after Market Close. ReFlow will be contractually obligated to 

. . - « ac d< with t « tic ocedures 

described above. ReFlow and the Participating Funds therefore cannot 
effectively enga i any i < ; pricint 



These facts are strikingly similar to th 5m< chase an( 
provisions that the staff appro* dm, 1 

factors that will determine the Identity of the Winning Funds of each daily 
N jet e be deter tinea € € wil be 

contractually committed to purchase or redeem shares of each Winning 
Fund consistent with the terms of the Auction Program, regardless of 
whether the market appears to be on an upswing or a downswing. 



5 by ReFlow v 

redeem portfolio securities, at possibly disad 
meet redemptions and keep all of its portfolio securities, thus t 
other shareholders. The sale of portfolio securities also c 
trading costs and brokerage costs, which increases the f 
and can iead to the realization of capital gains, which may have a 
consequences for shareholders. If the fund does not have to sell the 
securities, these costs and consequences can be avoided. Each fund will, 
based on an analysis of its own circumstances, determine whether to 
participate in the auction process and any purchase order by ReFlow will 
arise from that determination not any decision by ReFlow to purchase 
shares of a fund. Accordingly, we believe ReFlow's purchase order stems 
from the fund's otherwise net redemption position and submission of a 
winning bid. 



In sum, because the structure of the auction process prevents ReFlow from 
making speculative purchases of shares of the funds, and because the 
automatic fedv 

ReFlow from making unduly disruptive redemptions, the concerns raised in 
the adopting release for Rule 22c- 1 are not present in this case. 



a % 22(d) 



\ning Funds will eithe ^ 



As a preliminary matter, it bears emphasis that nothing in the text of 
Section 22(d) would make the Auction Program unlawful. Section 22(d) 
: N a fund from selling its shares at a price other than the current 
public oi ens\ ^ . , in the fund's prospectus, f 

;lpating Funds will either be nc 

tction or redemption fees with respect to 
ReFlow (with the appropriate disclosure in their } >spect ses) the current 
: price of the shares of each Winning Fund, as described in their 
, will be their net asset value. Thus, on its face, the Auction 
s with Section 22(d). However, 



icipating Fur 
/ed the load 
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fees may be paid by a Winning Fund, it could be argued that the fee is an 
offset to the purchase price and the economic effect of the transaction is 
that ReFlow is purchasing shares of each Winning Fund at a price below net 
asset value. We believe, however th v v "* die 

^ op« y c K - , ; ; " ^ - ; be sensation 5 5 to the ReFlo 
auction mechanism and short-term ... '\ a id for ReFlow's 

ongoing liquidity management, recordkeeping, and administrative support 
services. Any Participating Fund will be able to determine whether the 
liquidity management and administrative services offered by ReFlow 
istitt s w sen 'or which the fund Is willing to pay a fee. As 
.0, 0 - ■> oht-> 

offered by ReFlow, Participating Funds will compare the cost of participating 
in ReF . ^ e 

!Q the tOSt^ f 

term credit facilities. ReFlow believes that the service s it pro<i ides will 
c istitul a t.< \ )k e benefit to Participating Funds for which the 

fees charged will be appropriate. Any fund participating in the program that 
intended to pay fees directly would as a threshold matte j\ e n sde the 
determination that participating in the ReFlow program is in the best 
Interests of the fund and its shareholders and that, fees paid under the 
program constitute a beneficial fund expense. 

This service and the applicable fee are not different from other 



class of a fund that has multiple classes of shares and imposes 12b-l fees 
on its other classes is not regarded as having purchased shares at less than 
net. asset value, even though the economic effect, is the same. Moreover, 
Section 22(d) has never prohibited service providers, including affiliates of 
the fund's investment adviser, from owning shares of the fund even though 
the service provider may earn fees attributable in some measure to the 
shares it owns (e.g., advisory fees, transfer agent fees, fund accounting 
fees, distribution fees). 

ReFlow is not establishing the Auction Program in order to acquire fund 
shares at a discount. ReFiow's business model in establishing , program 
is to act as a service provider to funds, and to receive income in the form ol 
auction fees. While ReFlow will be a shareholder of all Winning Funds, with 
the same rights and privileges as all other shareholders, investment in the 



! 1 c c u whether to pu . , , * \ . - 

shares. ReFlow will purchase or redeem share l\ «. 
the terms of the Auction Program. 1 , N 

who may be long-term investors, ReFlow expects that it will only hold 
Winning Fund shares for a limited period of time, often as short as a few 
days. The Investment by ReFlow In any particular Winning Fund is therefore 
only incidental to the Auction Program and t \ < >w hopes 1 

earn thereby, ReFlow is therefore nor attempting to Invest in Winning Fund 
a; as ^elow net asse 

We are aware that the Staff has, on numeral ; - >ns taken the position 
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that funds may offer financial benefits to certain fund shareholders and not 
others and not he deemed to have violated Section 22(d), as long as the 
benefit relates to an arrangement or t ct * \ it the mert 
holding of fund shares. For example, the Staff has granted no-action reiief 

in connection with the purchase of fund shares when: (1) the discounted 
transaction was separate from the purchase of fund shares; or (2) the 
discount represented a reduction in a bona fide fee otherwise payable by 
the client for services provided by a distributor or its affiliates. 25 



The situations addressed by the Staff in these letters generally have 
involved a reduction in a fee payable by a shareholder for services provided 
by the fund's distributor or an affiliated In contrast, the Auction Program 
involves the payment of a fee by a fund for sc c.e< >* » vy a fund 
shareholder. We believe, however, that the underlying rationale of these 

letters that, payment of a fee for a bona fide service should not be 

construed as a discount from the purchase price of fund shares — is equally 
applicable to the Auction Program, As noted above, fees paid under the 
Program are compensation for access to the ReFlow auction mechanism and 
short-term liquidity facility, and for ReFlow's ongoing liquidity management, 
recordkeeping, and administrative support services. The ReFlow program is 
readily analogous to a service arrangement with an entity that also happens 
to be a fund shareholder, We believe that the Auction Program raises even 
fewer Section 22(d) concerns than the fact patterns suggested in these no- 
action letters. 



Section 18(f) 



Section 18(g) of the Act defines "senior security" in part as "any stock of a 
class having priority over any other class as to distribution of assets or 
payment of dividends." In addition, Section 18(f)(1) of the Act provides, in 
relevant part, that 

it shall be unlawful for any registered open-end company to 
Issue any class of senior security or to sell any senior security 



ere is nothing in the 
jrchased by ReFlow 



taken the position in or\ , t * \ o 

to one ciass or snares of a rund which fs nor available to the orner classes 
of shares may result in the Issuance of a senior security by the fund. 



In ,he (, ^ v v se-e ve no 

of any Winning Fund. That is, ReFlow will not be subject to special or 

have any rights as a shareholder • •: a „ \ m-V. v..wuk; not ;v 

shared by all other fund shareholders. As noted above, ReFlow does differ 
from other shareholders in that its investment in a particular Winning Fund 
is not based upon traditional factors. ReFlow, however, Is acting as a 
service provider to funds, and 5 t \ es from funds is in 

that capacity, not in its capacity as a shareholder. ReFlow would be entitled 
to a fee relating to a fund's participation in the Program, which may be 
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borne as an expense of a Winning Fund or ma\ be i u as an e> pt nse of 
the Fund's investment adviser or distr but The Pi cip« inds, anc 

their advisers and distributors, will not pay any fees to ReFlow outside the 
Auction Program. As noted above, the fee charged does not vary based on 
^ , ^ , , , - , ^ , ^ , .. ^ 

compensation to ReFlow for its provision of liquidity management and 
administrative services to Participating Funds. The fee would not represent 
compensation for investing in shares of any fund. Any Participating Fund 
authorizing the payment of such fees to ReFiow would have been required 
as a condition to participating in the Program to have made this 
determination independently. Therefore," we do not believe that payment of 
fees to ReFlow raises the types of "fairness concerns that have been cited 



Funds is to redeem their shares held by ReFlow at net asset value, just as 
they stand ready to do for any other shareholder. Shares purchased by 
ReFiow do not represent a liability to the Winning Fund,, as would a 
borrowing, but are more properly considered to be the sale of an equity 

possibly be made that leveraging' exlsrs, we note that the Stair has allowed 
funds to enter into securities lending transactions, options, futures, options 
on futures, short sales, spreads, straddles, reverse repurchase agreements, 
standby commitments, firm commitments, and other types of transactions 
which would have the effect of leveraging a fund,™ These types of activities 
have been permitted where measures have been taken to protect fund 
investors, i.e., where cash or other highly liquid assets have been 
seg sted in an amount sufficient to cover the "borrowing", even though 
the holders of the putative senior securities or their successors might 
receive the functional equivalent of a priority in the distribution of assets. 
Presumably, the Staff concluded that the risks of these leveraging 
transactions, including actual ioss of fund assets, were outweighed by the 
benefit, to all of the fund's shareholders through an increase in the fund's 
rate of return. 



Our situation ' , , -> ■> ^ * ^ , * ' 

from ieveragtng. To the extent our situation is analogous to those 
summarized above, any slight "dilution" of shareholder interests (assuming 
one characterizes the payment of fees as a "dilution" of shareholder 
interests) would be outweighed by the service provided by ReFlow and the 
benefits to all shareholders accruing through the use of the Auction 
Program,^ 

We do not believe that there is any policy underlying ; t i 18(f) which 
would be promoted or protected by an Interpretation that participation In 
the Auction Program involved the issuance of a senior security. In sum, we 
do not believe that it is necessary or appropriate to Interpret Section 18(f) 
to apply to the Auction Program, 



Rule 12b- 1 



Rule 12b~i under the 1940 Act makes it unlawful for a fund to act as a 
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fund is deemed to be acting as a distributor if it engages directly or 

the sate of its shares. It could be arov N ! , "Vv \ ^ ■« " N io Fund may 
pay the auction fee at the time it sells shares to ReFlow, the fund is paying 
for the distribution of its shares, and that the auction fee must therefore be 
paid pursuant to a plan adopted under Rule 12b-l, We believe, however, 
that payment of the auction fee by a Winning Fund should not be construed 
as payment for distribution of fund shares. 

ReFiov\ o x c- * \ -> ^uantto 

the terms of the Auction Program. Participation in an auction by a Winning 
Fund would not result in the net. sale of any fund shares, because ReFlow 
would only purchase an amount of olu ^ N tu s net 

redemptions. Any subsequent net sales by the Winning Fund would be 
immediate „ *1 o. h, <, rip up > a <<> ^ t / hare* id 

by ReFlow, Participation in the Auction > i > t t assist a 

fund in the distribution of its shares, and funds would not participate in the 
Auction Program with the primary intent of distributing their shares. Rather, 
the primary intent of the funds is to meet their short-term liquidity needs at 
a lower cost than borrowing money or liquidating portfolio securities. The 
sale or fund shares is merely incidental to that legitimate purpose. We note 
that the Commission has stated that whether or not any particular 
payments are for distribution is a question of fact to be decided by a fund's 

distribution. As noted above, each Participating Fund will provide a copy of 
a resolution of its board of directors authorizing the fund to participate in 
the Auction Program so long as the fund promptly uses any auction 
proceeds only for redemption purposes. 

In addition, we believe that, requiring funds to pay the auction fee pursuant, 
to a 12b-i plan would not serve the purpose the rule was designed to 
acid; ess. First, it. bears noting that the types of fees traditionally paid for 
out or 12b- 1 plans (e.py, advertising, printing and mailing prospectuses, 
compensation to underwriters, broker-dealers, etc.), are qualitatively 
different than the fees to be paid by the Winning Funds. Second, Rule 12b- 
1 was designed to address the potent con ct i \ ?en a fund and its 



Therefore, payment of the auction fee by a fund does not present the kind 
of conflict of interest between a fund and its investment adviser that is 
raised by traditional marketing or distribution expenses. 



We hereby request that the Staff of the Division of Investment Management 
advise that it would not recommend that the Commission take any 
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enforcement action for violation or Rule 22c- 1 or Rule 12b- 1 or Sections 22 
(d) and 18(f) if ReFlow and the Participating Funds were to engage in the 
transactions described above, if you have any questions, please contact me 
at (202) 261-3356 or Brendan C. Fox at (202) 261-3381, 

Sincerely, 

Robert w. Helm 

1 1 7099 .44 , 03 07/ 1 5/2002 

Endnotes 

^Thus, for example, if ReFlow owned 40 shares - ,r & fund and the fund sold 

d redeem 30 sK > , tfe >>nvu n 

If the fund experienced further net sales of at least ten shares on a later 
day, and ReFlow had not already redeemed them on its own initiative or 
pursuant i a not torn; iem a) ReFlow 

would then redeem its final ten shares. As noted below, because the shares 
purchased by ReFlow are "redeemable securities" as defined in Section 2(a) 
(32) of the 1940 Act, ReFlow could seek to redeem them at any time, 
although as a business matter it may voluntarily determine not to do so. 

2 Section 17(d) of the 1940 Act and Rule 17d-l thereunder have been 
interpreted to govern the establishment of "service arrangements" between 
funds and their "affiliated persons." In general, assuming that a proposed 
service arrangement with an affiliate satisfies tests that it is necessary for 
the operations of the fund and will be entered into on terms at least as 
favorable as those applicable to similar arrangements with non-affiliates, 
we believe such arrangements will not be deemed to conflict with Section 
17(d) under the 1940 Act. (see, e.g., Merrill Lynch Capita! Fund, Inc. (pub, 
avail. Dec. 2.1, 1990); Washington Square Cash hand (pub. avail. July 9, 
1990); Unified Growth Fund, (pub. avail. June 28, 1990); The Fiex Fund 
(pub. avail. Nov. 22, 1.985); U , c - \ ;^ , \ b. avail. 

Oct, 21, 1983)), nor do we believe that such service arrangements involve 
the issuance of "senior securities" by a fund. We are not. requesting any no- 
action relief from the staff with respect to Section 17(d) and Rule i7d-l 
thereunder. 

2 "Extraordinary conditions" would be defined in any agreement between 
ReFlow and the Participating Funds and *oi d be iim ;yents of force 

majeure (i.e., events beyond the control of ReFlow which make it 
impossible for ReFlow to conduct the auction). 

^ ReFlow has contracted with various vendors fos the development, 
installation, maintenance and upgrading of the software used to conduct 
the dally auctions. Participating Funds wii! be in dally contact with ReFlow 

wind liquidity management concerns. ReFlow 
will provide 24 hour customer service to ensure continued connection to the 
platform server, maintain the integrity of the service site, and report 
program results to Participating Funds. Reports provided by ReFlow on a 
daily basis will include reports on the daily auction parameters (containing 
minimum Initial auction amounts; minimum fee bids; minimum cash 

shares that ReFlow may legally own; and annual trading day calendar); 
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- N - N dc > ;a c 5 % N v ie ic h ^ ^ v . % 
lowest winning fee; unused limit and minimum fee b 3b t\ t » default to 
standing bid or updated one day bid and bid confirmation); voluntary 

t showing the current ReFlow holdings); and a client 
report for <\\ - V 1 „ \ tet asset value per share, flow 

excluding ReFlow trades, and fund net asset value excluding ReFlow 
trades). Reports provided by ReFlow will ensure that there is full and 
complete sharing of information between ReFlow and any Participating Fund 
on a real time basis. 

5 For example, if a Participating Fund desired ReFlow to purchase an 
amount of shares that would reduce the net redemptions of the fund, after 
those purchases, to zero, the fund would submit a standing bid of 100%, 

with the 3 mount of basis points that if would he willing to pay. 
Similarly, if the fund wanted to reduce its net redemptions by half, It would 
hid 50%, Standing bids remain in effect from day to day unless changed or 
cancelled. Cash bids, on the other hand, are effective only for one day. 
ReFlow anticipates that most funds wili enter a standing bid for 100% of 
their net red ; - \ is However, In order to provide funds with maximum 
flexibility in meeting their liquidity needs, ReFlow wili permit Participating 
Funds to make cash bids, or standing bids for up to 100% of their net 
redemptions, 

- For example, funds may have relationships with broker-dealers or other 
financial intermediaries that are designated to receive purchase and 
redemption orders on behalf of the fund, and which are deemed received by 

\ - , i by th-, designee, but not reported to the fund until 

after Market Close. See e.g., Charles Schwab & Co., (pub. avail. July 7, 
1997). 

1 The reporting deadline may be later than 9:30 a.m., Eastern time, (but no 
later than 10:30 a.m. Eastern time) if ReFlow provides notice of the 
changed deadline on its website by Market Close on the prior business day. 
In the unlikely event that a fund has failed to report by the morning 
deadline, it will be deemed to have reported zero purchases or sales for 
purposes of determining the auction results. The Fund remains 
contractually obligated to report as soon as possible thereafter. When it 
does, its report will be treated as an error correction report, discussed at 
notes 16-18 infra and the accompanying text. 

6 ReFlow may adopt other automatic redemption procedures. For example, 
ReFlow may adopt a procedure to automatically redeem shares which have 
been held for a maximum slated period, regardless of whether a 
Participating Fund remains in a state of net redemptions. Any automatic 
redemption procedure will be disclosed on ReFlow's m 1 s te will apply 
uniformly to all Participating Fu * - , % 
apply prospectively. ReFlow will be contractually obligated to redeem 
shares in accordance with any automatic redemption procedure. We are not 

tl respect tc s - omat.lt ademption 

procedures. 

2 A Participating Fund that has net redemptions, and in which ReFlow has 
invested, may nonetheless determine that It no longer wishes to participate 
in the ReFlow program. In this event, a Participating Fund may request that 
ReFlow redeem its shares ("Voluntary Redemptions"), ReFlow would not be 
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required to redeem its shares upon such a request, although as a busini ss 
matter ; may vo!ur:f«! «lv v mine to do so. AH Voluntary Redemption 
o* - * he received prior to Market Close. AH cash due to Re Row 
from Voluntary Redemptions will be added to the ' N or: Amount 



redemptions and then reported $100 t rede >ns ( the Audit 

Program would calculate that fund's bid to be for $75,000. 

11 For example, if a Hind had placed a cash bid Tor $100,000 and then 
reported $75,000 in net redemptions, the Auction Program would treat It as 
a bid for $75,000. 

dollars? Fund A bids 90 basis pointsj which proves to be the highest fee rate 
bid, for $200,000, Fund 8, the second highest fee rate bidder, bids for 

points for $75,000 by Fund C, 45 basis points for $125,000 bv Fund D, and 
39 basis points for $600,000 by Fund E. The outcome is that Funds A 
through D receive aii the cash they bid for at a ee ral 5 is s po nts 

Since they have collectively won $700,000, only $300,000 remains for Fund 
E. Thus Fund E wins $300,000 at a fee rate of 39 basis points. 



^ We note that Section 12(d)(1) will prevent ReFlow from acquiring more 
than 3% of the outstanding voting securities of a Participating Fund. If 
ReFlow becomes the owner of more than 3% of the outstanding voting 
securities due to redemptions by other shareholders, ReFlow will not be 
required to dispose of any shares, but will not be permitted to purchase any 
additional shares of that fund until such time as it. owns less than 3% of the 
fund's securities. 



— For example, under the facts described in note 1 
ReFlow already held a substantial number of share 
purchasing more than $100,000 of Fund A shares • 
acquire more than 3% of its outstanding voting se< 
although Fund A successfully bid for $200,000, Re I 
$100,000 worth of Fund A shares, and the excess 



If there were a systems failure, for example, if there were technical 

customer representatives to manually input fund reports into the Auction 
Program. However, as noted, these individuals would have no control over 
the outcome of the auction. 



ReFlow expects that less than one percent of participating funds would 
submit error corrections on any given day, and that the aggregate amount 
of these corrections would be no more than one percent in either direction. 
Since the product of these fractions is one hundredth of a percent, ReFlow 
exp< ts that reser\ ^ nn - - < u sho 1 >rov* ample. 
Nonetheless, ReFlow reserves the n - - 
upward, so long as any such change for a particular ... tion s m< c s i 
disclosed to participating funds prior to Market Close. 
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12 In the case of a Sate reporting fund with net redemptions, if the fund's fee 
bid was equal to or greater than the winning bid in the auction, the fund will 
be considered a Winning Fund for purposes of the error correction 
procedures,, and ReFlow will is < 
fund's shares in an amount equai to the iesser of the fund's liquidity request 
or the amount of the cash reserve. 

maintain a cash reserve of S5,000 (.S'vo of si million). Suppose that Fund B 
discovered after the auction that due to a clerical error, it actually had net 
redemptions of $301,000, rather than the S300,000 reported, ReFlow would 
auto nat . \ - % v " " - . ^ ^ u W 

shares (subject to the limits of Sectio I ss< d above). 

Conversely, if Fund B discovered it only had $299,000 in net redemptions, 
ReFiow would automatically issue a n notion or< >J ) of Fund 8 

shares, and such amount would be added to the cash reserve. 

12 We fx 5 * v; v ^ - , : < ur j < ;r0l t | be 



may be billed to funds on a monthly or other periodic basis, or may be 
deducted from auction winnings or added 03 redemption proceeds. 

22 ReFiow would realize capital gain or loss upon the redemption of shares 
of a participating fund held by it equal to the difference between the price 
at. which it purchases the shares and the price at which the shares were 
redeemed, each of which would be equal to the then- cur rent net. asset value 
per share. 

21 Capital Preservation Fund, Inc. (pub. avail, Sept. 11, 1990), 

which a proposed transaction "did not comply literally with the provisions of 
the Rule, and did not involve any dilution or other unfairness. See e.g., CBA 
Money Fund, etal. (pub. avail. June 9, 1994) (customer requests for same 
day settlement treated as redemption on basis of prior business day's share 
price); Templeton Global Fund, Inc. (pub. avail, Sept. 7, 1982) (purchase 
orders held in suspense account for up to 1.0 days when shares not 
available for sale, shares priced at next v> ; ;termined after acceptance 
of order); Scudder Tax Free Money Fund (pub, avail, July 16, 1982) (orders 
consummated on day after receipt to allow fund to acq 5 \ al funds); 
Scudder Fund Distributors, Inc. (pub. avail. Feb. 18, 1976) (net asset value 
next determined after receipt of check rather than order); American Generai 
Exchange Fund (pub. avail. Aug. 13, 1976) (fund shares' exchanged for 
securities deposited by investors valued on Monday based on previous 
Friday's price). { j s idex f id U \ avail, Sept., 2.1, 1987) (refusal 
to grant no-action request for purchase orders received between 12:00 
noon and 4:00 p.m. proposed to be invested at next day's price rather than 
> e at < New York Sic Exchange) 

^Investment Company Act Release Mo. 5519, (Oct. 16, 1968). See also 
Investment Company Act Release No. 5413 (June 25, L968) 

rule); Tnv< t ( npam, 1 t ise No. 13183 (Apr, 22, 1983) 

(proposal to adopt Rule 22d-l); and Investment Company Act Release No, 
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14244 (Nov. 21, 1984) (proposal to z 
concerning time of day of pricing). 



t amendment to Rule 22c- 1 



24 As noted above, ReFlow does not expect to redeem shares outside of the 
automatic redemption procedures of the Aih tion P jm. R o s 
however, has the right to redeem shares at any time,, although as a 
business matter it. may voluntarily determine not to do so. 



rem.; a I f 
. Aug. 1 



i >} (same 



:. (pub. avail. Apr. 17, 1987; 
avail, Aug, 5, ;.98S) (advisory 
:harges paid), PoiyComp 
same), Kelly, Duva, Pende.il, 
35) (same), Interfinancial 



^2 We or ^ v spect to 

any payment of the fee by a fund's investment, adviser or distributor. 
Participating Funds, their investment advisers and distributors will not pay 
any fees to ReFlow outside of the Auction Program, 



/Vee 



, 1988) (regarding the imposition of a "variable redemption 
;nt" (or discount) of 2% on redemptions of shares made 
r of purchase, with an exception for shares acquired through 



(pub. avail Jan. 29, 1972) 
ib. avail. Aug. 19, 1985) 



stock indices, sei! 
selling currencies 
avail. Feb, 2, 198 
June 25,1990) (si 
(Apr. 18, 1979) (i 



shareholders v 
security, Inves 



lids 



other words, the Commissi".; 
priority as to the distributio 



(straddles); Investment Comp 
(reverse repurchase agreeme 
Itments); and Investment Con 
In addition, when the Commi 
3 elect to pay redemptions of i 
issets over a 90-day period in 
more than $250,000 or more 
>eno< i kin( ven thoi 
ho receive cash receive what c 
ment Company Act Release N< 
i opted c 
assets \ 



le ISM, It 
r up to 1% of 



to the shareholders who do not have priority. 



no offsetting ben 



^ Threshold questions may h, „ 1 - „ . . ^ , 

fact that the automatic and Fund-determined redemptions may be 



>://www. sec.gov/divisions/investment/noaction/reflow071502.htm 



10/29/2010 



ReFlow Fund, LLC: No-Action Letter / July 15, 2002 



Page 29 of 29 



perceived as placing ReFlow in the position of having priority over the other- 
common shareholders as to "distribution of assets" of the Winning Fund 
within the meaning of Section 18(g); and (2) under Section 22(e), because 
those redemptions might impair ReFlow's t . t ede* Func 
shares at times of its choosing. 

We do not beiieve that the redemption provisions would create senior 
securities., because a redemption by Re Flow would be no different from a 
redemption by any other Fund shareholder. That Is, any other fund 
shareholder could redeem its shares at will on the same day as a 

. - ^ ' N In this connect i ^ >ed < 5, the Staff 
has not objected to automatic redemptions under other circumstances. See, 
e.g., the Capital Preservation letter, supra note 21, 

•> v iutomatic 

redemptions of shareholder accounts failing below a specified dollar value, 
subject to certain conditions. Resejn { ■■/a Oct 

9, 1974.) See also, Letter from Allan S. M. - , 

Investment Management Regulation, to Robert L. A 
the Investment Company Institute ("ICI") (pub. avail. Mar. 13, 1974); DFA 
Large Cap Portfolio, Inc. (pub. avail. Sept, 7, 1990). in this connection, we 
do not believe that that the conditions imposed by the Research Capital, ICI 
and DFA letters would be appropriate here, because the redemption 
provisions in the Auction Program would not he imposed by a Winning 
Fund; they would be voluntarily accepted by ReFlow as a term of doing 
business. Therefore, ReFiow will not. be waiving any of its rights as a 
shareholder or the protections of Section 22(e). We are not requesting any 
no-action relief from the staff with respect to Section 22(e). 

Sales Loads In * - open -End 

Management Investment Companies, Release No, IC-16431 (June 13, 
1988) at notes 129 and 173; see also Letter from Douglas Scheldt, 
Associate Director of the Division of Investment Management to Craig S. 
Tyle, General Counsel of the Investment Company Institute (pub. avail. 
Oct. 30, 1998). 



htfp;/VWiVvv.sec,GOvyV^ 
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